
SECURITIES ARBITRATION FAIRNESS SURVEY - 2006 

The Pace Investor Rights Project (affiliated with Pace University School of Law) is 
conducting this survey for the Securities Industry Conference on Arbitration (SICA), a group 
made up of representatives from securities self-regulatory organizations, the Securities Industry 
Association, and the general public. 

The purpose of this survey is to evaluate the fairness of the arbitration of customer claims 
at both NASD Dispute Resolution, Inc. ("NASD") and the New York Stock Exchange 
("NYSE"). Our mission is to study whether participants believe the securities arbitration process 
is conducted simply, fairly, economically and without bias by the arbitrators. We need YOUR 
participation and feedback to accomplish this mission. 

You are receiving this questionnaire because NASD or NYSE records show that you 
were involved in a dispute between a customer and a brokerage firm andlor its registered 
representative(s) ("associated person(s)") filed for arbitration in its forum in the last five years. 
Please take a few minutes to complete the questionnaire below and return it in the self-addressed 
postage-paid return envelope provided. Please be assured that your responses will be kept 
completely confidential and will never be used in any way to permit identification of you. Your 
responses will be used only in aggregate form. 

If you have been involved in more than one such dispute in the last five years, please 
answer the questions below by focusing on the MOST RECENT dispute that resulted in an 
arbitration award following a live or paper hearing. 

1. In the past five years, have you been involved in a dispute between a customer and a 
securities brokerage firm and/or its registered representative(s) ("associated person(s)") that was 
filed for arbitration before NASD or the NYSE? 

A. Yes, I was involved as a customer. GO TO Question 2. 
B. Yes, I was involved as a corporate representative of a securities brokerage firm. GO TO 

Question 2. 
C. Yes, I was involved as an associated person of a brokerage firm. GO TO Question 2. 
D. Yes, I was involved as a lawyer or other representative of a party. GO TO Question 3. 
E. No, I was not involved in any such dispute. STOP. Do not continue with this survey, 

but please mail it back. 

2. Were you represented by a lawyer in that dispute? (If you were involved in more than one 
such dispute, answer with respect to the most recent one.) 

A. Yes, I was represented by a lawyer. 
B. Yes, I was represented by a lawyer through a law school clinic. 
C. No, I chose to represent myself because I did not want to be represented. 
D. No, I represented myself because I could not afford to retain a lawyer. 
E. No, I represented myself because I could not find a lawyer to represent me. 
F. No, I was represented by a non-lawyer. 

Note
This copy of the "Securities Arbitration Fairness Survey - 2006" was obtained from the Securities and Exchange Commission pursuant to a FOIA request. 
More information is available at: http://www.LGEsquire.com/LG_Links.html. 


Note
The "survey" raises some questions. Did "Pace Investors Rights Project" and the NASD or NYSE violate privacy rights of recipients of the survey by using confidential contact information contained in non-public records of the NASD and NYSE?


Note
What if one had a long history of negative experiences, but the very last was somewhat positive?

Note
Would it be appropriate to reveal that the NASD and NYSE, selected the bidders for the project, paid for the "survey" and NASD contracted directly with Pace Investors Rights Project, the successful bidder, without SICA involvement in that negotiation?  During the negotiation, Pace was not informed that SICA was to be involved in conducting the "survey." (Discussion Item, 2/27/05; REPORT ON SICA FAIRNESS SURVEY By: J. Pat Sadler, January, 2006.)


Highlight

Note
A cynic might construe this "belief" survey to be one where the NASD and NYSE desire to determine how well they have been able to deceive the investing public as to the actual "fairness" of the securities arbitration process.

"George Friedman stated that the NASD is looking at proposals to do research on fairness of SRO arbitrations.... Bob Clemente ... (is)  hoping to put to rest some of the clichés that have existed about arbitration being valuable for one party only." (SICA Meeting Minutes, 10/23/03.)



Note
The NASD claims that 80% of cases filed are settled without hearing.  Are some settled because participants feel that decisions from arbitration panels, without standards to apply in their decision-making process, are unpredictable?  Does anyone believe that the attorney for a settling claimant would not inform his/her client of how wonderful the arbitration process was in securing such a "high" settlement? (Attorneys have to guard against potential malpractice claims.)

Highlight

Note
"Public Members" are not nominated or elected by the general public!  Securities industry members retain power to remove "Public Members."

Note
Who determines to whom the questionnaires are to be mailed?  Who does the actual mailing?  What precautions are undertaken to make sure that extra copies of the survey and return envelopes are not available to non-valid recipients? Who receives and maintains the actual responses?  What precautions are undertaken to make sure that only valid responses are received?  Who tabulates the results?  Who is involved in analyzing and characterizing the results?

Note
SICA exercised "editorial control over the final questions."

Note
Arbitration rules differ at the NYSE and NASD.  Why not learn which is believed to be more fair? 

Note
Is there any assurance that the survey results will ever see the light of day? 

"Linda Fienberg called participants' attention to an open contractual issue, i.e., a lack of clarity as to who owns the data. Pace desires to publish an article based on the results of the survey. ... Linda Fienberg agreed to provide copies of the contract to interested SICA members." (SICA Meeting Minutes, 3/21/06.)




GO TO Question 5 

3. (LawyersIRepresentatives only) In the past five years, how many disputes between a 
customer and a securities brokerage firm and/or its registered representative(s) ("associated 
person(s)") that were filed for arbitration before NASD or the NYSE were you involved in? 

A. I have been involved in only one such dispute, and I represented (select any that apply): 
( ) the customer 
( ) the brokerage firm 
( ) the associated person. 

GO TO Question 6. 
B. I have been involved in more than. one such dispute. 

4(a). Overall, in the past five years, have you primarily represented customers or securities 
industry parties in these disputes? 

A. I primarily represented customers. 
B. I primarily represented registered representatives/"associated persons." 
C. I primarily represented the brokerage firm. 
D. Do not know/Do not recall 

4@). In the most recent of these disputes, whom did you represent (select all that apply)? 

A. The customer 
B. The brokerage firm. 
C. The associated person. 

5. In the past five years, how many of these disputes have you been involved in? 

A. One 
B. 2 to 5. 
C. 6 to 10. 
D. More than 10. 
E. Do not know/Do not recall. 

6a. Did the customer agreement in the most recent dispute contain a clause requiring the 
parties to resolve that dispute through arbitration? 

A. Yes. GO TO Question 6b. 
B. No. GO TO Question 7. 
C. Do not know/Do not recall. GO TO Question 7. 

6b. Were you aware before the dispute arose that the customer agreement contained an 
arbitration clause? 

A. Yes. 



B. No. 
C. Do not know/Do not recall 

7. What was theprimmy reason this dispute was filed in an arbitration forum? 

A. Believed arbitration would be faster than court. 
B. Believed arbitration would be less expensive than court. 
C. Believed arbitration would be more fair than court. 
D. Believed arbitration would provide a larger recovery than court. 
E. Believed arbitration was required. 
F. Preferred arbitration for other reasons. 
G. A lawyer recommended it. 
H. Did not initiate the claim. 
I. Do not knowldo not recall. 

8. Before the most recent dispute was filed in arbitration, did you have concerns about the 
securities arbitration forum? (select all that apply) 

A. No, I had no concerns. 
B. Yes, I was concerned that it would be expensive. 
C.  Yes, I was concerned that it would be a slow process. 
D. Yes, I was concerned that it would not be a fair process. 
E. Yes, I was concerned about the composition of the arbitration panel. 
F. Yes, I.was concerned that the arbitrators would be biased. 
G. Yes, I had other concerns. 
H. I do not recall if I had any concerns. 

9. With respect to your most recent dispute, in what state was the hearing scheduled to take 
place? (If the dispute was a Simplified Arbitration that took place on the papers, write "paper 
case.") 

10. What was the approximate amount of damages (excluding punitive damages, attorneys' 
fees, interest and costs) claimed in this most recent dispute? 

A. Not exceeding $25,000 
B. $25,001 - $50,000 
C. $50,001 - $100,000 
D. $101,000 - $250,000 
E. $250,001 - $1,000,000 
F. More than $1,000,000 
G. Do not knowldo not recall 

1 1. How was this most recent dispute resolved? 

A. The arbitration panel issued an award of damages to the customer after a hearing. 



B. In a single-arbitrator case, the arbitrator issued an award of damages to the customer 
based on written submissions (a "paperl'case). 

If answered A or B GO TO Questions 12a-b. 
C .  The claimant voluntarily withdrew the claim. 
D. The parties settled the claim on their own. 
E. The parties settled the claim with the aid of a mediator. 
F. In a single-arbitrator case, the arbitrator did not award damages to the customer based 

on written submissions (a "paper" case). 
G.  The arbitration panel dismissed the case before a hearing began 
H. The arbitration panel did not award damages to the customer after a hearing. 
I. Do not know/do not recall 

GO TO Question 13 for C-I 

12a. What was the approximate amount of the total award in this most recent dispute? 

A. $1 .OO - 10,000 
B. $10,001 - 50,000 
C. $50,001 - 250,000 
D. $250,001 - 1,000,000 
E. More than $1,000,000 
F. Do not knowldo not recall 

12b. What percentage of damages (excluding punitive damages, attorneys' fees, interest and 
costs) originally claimed does this represent? 

A. Less than 1 
B. 1-10 
C. 11-25 
D. 26-49 
E. 50-74 
F. 75-99 
G. 100 
H. Do not knowldo not recall 

13. How many arbitrators were appointed.to decide this dispute? 

A. Three. GO to Question 14a. 
B. One. GO to Question 15. 
C. No arbitrators were appointed. 
D. Do not know/Do not recall 

If C or D, GO to Question 16 

14a. Did you know, prior to the filing of the arbitration, that one arbitrator would be connected 
in some way with the securities industry (an "industry arbitrator") and the other two would not 
be connected in any way with the securities industry (a "public arbitrator")? 

Note
How will Pace "score" the replies?  What experience, if any, does Pace have in such matters?  Will the customers' perceptions of fairness correlate with whether the customer selects "G" when answering Question 12b?

"The outside administrator of the survey, the Pace Investor Rights Project ...  consulted polling experts affiliated with Cornell University ... to ensure the neutrality of the questions..." (Investment News, 11/13/06.)  Why was the Survey Research Institute of Cornell directly engaged to conduct the entire "survey," including independently selecting the questions and analyzing the responses?






A. Yes 
B. No 
C. Do not recall 

14b. Did you know, at any time during the dispute, which arbitrator was the industry arbitrator 
and which arbitrators were public arbitrators? 

A. Yes 
B. No 
C. Do not recall 

14c. Would you say that the performance of the industry arbitrator and the public arbitrators was 
different? 

A. Yes 
B. No 
C. There was no opportunity to assess the performance of the arbitrators. 
D. Do not know/Do not recall 

14d. Would you say that the industry arbitrator favored one side over the other at any time 
during the dispute? 

A. No 
B. Yes, the industry arbitrator favored the customer. 
C. Yes, the industry arbitrator favored at least one securities industry party. 
D. There was no opportunity to assess whether the arbitrators favored any party. 
E. Do not know/do not recall 

14e. Was the award unanimous? 

A. Yes 
B. No 
C. Do not know/Do not recall 

15. Would you say that any public arbitrator favored one side over the other at any time during 
the dispute? 

A. No 
B. Yes, a public arbitrator favored the customer. 
C. Yes, a public arbitrator favored at least one securities industry party. 
D. There was no opportunity to assess whether the arbitrator favored any party. 
E. Do not knowldo not recall 



Based on your experiences in the MOST RECENT dispute in which you were involved that was 
filed for arbitration  before^^^^ or the NYSE, please indicate the extent to which you agree or 
disagree with statements 16-34 according to the key below. If your dispute did not progress 
enough to enable you to evaluate the statement, answer "NA." Please answer these questions, to 
the extent they apply, even if your dispute did not progress to a hearing. 

SA = STRONGLY AGREE 
A = AGREE 
N = NEITHER AGREE NOR DISAGREE 
D = DISAGREE 

SD = STRONGLY DISAGREE 
NA = NOT APPLICABLE 
DK= DON'TKNOW 

16. The arbitration panel appeared competent to resolve the dispute. 

17. The arbitration panel did not understand the issues involved in the case. 

18. The arbitration panel was open-minded. 

19. The arbitration panel was impartial. 

20. The arbitration panel appeared competent to resolve pre-hearing issues. 

21. The discovery process enabled me to obtain the information needed for a hearing. 

22. The arbitration hearings took too long. 

23. At the hearing, the arbitration panel listened to the parties, their representatives and their 
witnesses. 

24. At the hearing, the arbitration panel understood the legal arguments in the case. 

25. At the hearing, the arbitration panel did not provide a sufficient amount of time for the 
parties to present their evidence. 

26. At the hearing, the arbitration panel did not provide a sufficient amount of time for the 
parties to argue the merits of their case. 

27. I am satisfied with the outcome. 

28. I would be more satisfied if I had an explanation of the award. 

29. The outcome was not very different from my initial expectations. 

30. The arbitration process was too expensive. 



3 1. The arbitration panel did not apply the law to decide the dispute. 

32. I would recommend to others that they use arbitration to resolve their securities disputes. 

33. I have a favorable view of securities arbitration for customer disputes. 

34. As a whole, I feel that the arbitration process was fair. 

35. In the last five years, have you ever been a party or represented a party in at least one civil 
court case (not involving a criminal, matrimonial or custodial matter and excluding class action 
lawsuits)? (select all that apply) 

A. No. GO TO question 36. 
B. Yes, I was a plaintiff. 
C .  Yes, I represented a plaintiff. 
D. Yes, I was a defendant. 
E. Yes, I represented a defendant. 
F. Do not know/Do not recall 

35a. Focusing on your most recent experience in a civil court case, how different do you think 
your result from the arbitration would have been had it proceeded in court? 

A. Very different 
B. A little different 
C. Exactly the same 
D. Do not know 

35b. As compared to your most recent experience in a civil court case, how fair is securities 
arbitration? 

A. Very fair 
B. Somewhat fair 
C. Equally fair 
D. Not fair at all 
E. Do not know 

36. Based on your experiences in one or more securities arbitration customer disputes, if you 
had the choice, would you choose arbitration to resolve a customer dispute in the future? (select 
all that apply) 

A. Yes, I would choose arbitration over court. 
B. No, I would not choose arbitration because the process is not fair. 
C. No, I would not choose arbitration because the process is more expensive than court. 
D. No, I would not choose arbitration because the process takes more time than court. 

Note
"Questions 35,35a, 35b. SICA suggested broadening the comparison from securities disputes to all civil non-matrimonial, non-custodial civil court cases. Professors Black and Gross note that the original request for proposal did not request any comparison of arbitration vs. court experiences. They believe these questions seek to compare apples to oranges and are unlikely to yield any useful data." (REPORT ON SICA FAIRNESS SURVEY By: J. Pat Sadler January, 2006.)






E. No, I would not choose arbitration because the arbitrators are not competent to resolve 
customer-broker disputes. 

F. I'm not sure. 
G. None of the above. 

37. Are you familiar with changes that the securities arbitration forums have made to their 
procedural rules in the last five years? 

A. Yes, I think the changes have made the process fairer. 
B. Yes, I think the changes have not made a difference. 
C. Yes, I think the changes have made the process less fair 
D. No, I am not familiar with the changes. 

38. Would you be willing to be interviewed on the telephone to discuss further your 
experiences with securities arbitration? 

A. Yes 
B. No 

If yes, please provide your contact information below: 

Name: 

Address: 

Telephone No. (daytime) 

Telephone No. (nighttime) 

E-mail address 

THANK YOU FOR YOUR PARTICIPATION!! 

Note
If, in response to Question 38, a customer wishes to elaborate, what questions will the interviewer (whomever that might be) ask of him/her and what records will be kept to document the interview?  Who will have access to any such records?
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